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DI SSENTI NG OPI NI ON OF ACOBA, J.

| would hold that the provision in Hawai ‘i Revised
Statutes (HRS) 8§ 103D 712(a)' (Supp. 1999) of the Hawai‘i Public
Procurenent Code, which requires that a request for
adm ni strative review of the decision of the head of a purchasing
agency regarding a contract award “shall be nmade directly” with
the Ofice of Adm nistrative Hearings, Departnent of Commerce and
Consuner Affairs, State of Hawai‘ (O fice of Adm nistrative
Hearings), is directory and not mandatory.

| would also hold that the requirenment in HRS § 103D
712(a) that all requests for adm nistrative review be filed
“Wthin seven cal endar days of the issuance of a witten
deci sion” by the director of the purchasing agency nust be
construed to nean seven days after receipt of the decision by the
protesting bidder in order to avoid an unreasonabl e, unjust, and
absurd result. For, if nmeasured by the date its director’s
deci sion was issued, as Respondent-Appel | ee Departnent of Budget
and Fiscal Services, City and County of Honol ulu (Appellee)
argues, the tine allowed for requesting a review nmay run before a
bi dder receives the decision, as in this case. Simlarly,

adopting the date of mailing as evidenced by the postmark as the

! HRS § 103D-712(a) states that

[r]equests for adm nistrative review under section 103D-709
shal |l be made directly to the office of adm nistrative
hearings of the departnent of commerce and consuner affairs
wi thin seven cal endar days of the issuance of a witten
determ nati on under section 103D 310, 103D 701, or 103D 702.
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date of the decision’s issuance, as the mgjority holds, would

al so invite unreasonable, unjust, and absurd results. The
decision in this case was mailed to Petitioner-Appellant N hi
Lewa, Inc. (Appellant) return recei pt requested, evidencing that

t he seven-day period for Appellant to file its request for review

ran fromthe tinme of receipt.

| .

The facts of this case are relatively straightforward.
Appel | ee advertised job nunber 11-99, contract nunber F-96730,
Wai pahu Wastewater Punp Station Modifications (contract) for
public bid. On Cctober 28, 1999, the seal ed bids were opened.
RClI Environnental Inc. (RClI) submtted the | owest bid on the
contract in the amount of $5,027,645.50. Appellant submitted the
second | owest bid of $5, 364, 835. 00.

On Novenber 2, 1999, Appellant filed a protest with
Appel l ee’s director.? The root of Appellant’s conplaint was that
the val ue of the plunbing work was greater than one percent of
the total bid submtted by RCl and, thus, required the listing of

a specialty G 37 plunbing contractor. See generally Ckada

Trucking Co. v. Bd. of Water Supply, 97 Hawai ‘i 450, 460-61, 40

P.3d 73, 83-84 (2002) (explaining that, pursuant to HRS § 444-9,

2 Pursuant to HRS § 103D 701(a) (Supp. 1999), “[a]ny actua or
prospective bidder, offeror, or contractor who is aggrieved in connection with
the solicitation or award of a contract nmay protest to the chief procurenent
of ficer or a designee as specified in the solicitation.” Such a protest nust
be submitted “in witing within five working days after the posting of [an]
award of the contract[.]” I|d.
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a general engineering contractor may not performspeciality
pl umbi ng work). W thout such a contractor |isted, Appellant
believed RCI’s bid should be rejected.

On Decenber 2, 1999, Appellant’s president received a
|l etter from Appellee’s director denying Appellant’s protest,
return recei pt requested. The |letter was dated Novenber 23,
1999, but postnmarked Novenber 29, 1999.°3

On Decenber 3, 1999, one day after receiving the denial
| etter, Appellant hand delivered a request for an adm nistrative
hearing (request) to Appellee’s director, as the head of the
pur chasi ng agency.* By letter dated Decenber 6, 1999, Appellee
transmitted the request to the Ofice of Adm nistrative Hearings.
That office received the request on Decenber 8, 1999. It appears
fromthe record that all parties were aware of this filing and no
prejudi ce occurred as a result of the timng of the appeal.

A hearing before the Ofice of Admi nistrative Hearings
was schedul ed for Decenber 17, 1999. Forty-five mnutes before a
prehearing conference was schedul ed to commence, the hearings

of ficer dism ssed the request on two grounds. First, the

8 Appel l ee contends in its answering brief that the envel ope
containing the director’s decision was postmarked Novenber 23, 1999. The
record cited to, however, indicates that the envel ope was postmarked Novenber
29, 1999.

4 Pursuant to HRS § 103D 709 (1993), a “bidder, offeror, contractor
or governnental body aggrieved by a determnation of the chief procurement
of ficer, head of a purchasing agency, or a designee” nay appeal to “[t]he
several hearings officers appointed by the director of the comerce and
consuner affairs” for review Such hearings “shall conmence within twenty-one
cal endar days of receipt of the request.”
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hearings officer determ ned that the request had been sent to the

wrong office.

[ The] mandatory | anguage in [HRS § 103D 712(a)] is clear as
to the tine, place, and manner of filing requests for

adm ni strative review — such as that attenpted by the
[Appellant]. The record, however, is equally clear that
[Appellant] has not complied with the requirement that such
requests “shall be nade directly to the office of

adm nistrative hearings[.]” The fact that [Appellant] filed
its request with the [Appellee] does not neet the threshold
requi rements of HRS § 103D- 712(a) and does not confer
jurisdiction on the office of admnistrative hearings. The
authority of this office is set by statute and can neither
be enl arged nor di m nished by the i ndependent receipt, and
transmttal, of such a request by another office or a county
or state government.

(Bol df aced enphasi s added.) (Underscored enphasis in original

Second, he ruled that the appeal was | ate because the request
been filed nore then seven cal endar days after the “issuance”

the denial letter, i.e., the date of the letter.

[Elven if making a request on the [purchasing agency] was to
be construed to be the sanme as making it on this office, the
request was not made within seven calendar days required by
that statute [(HRS § 103D-712(a))]. The record reflects
that the [purchasing agency] issued its decision denying
[Appellant’s] protest on November 23, 1999, and yet
[Appellant’s] request was not made until 10 days later on
December 3, 1999. Once again, the statute is clear in
requiring that such requests be made “w t hin seven cal endar
days of the issuance of a witten determ nation” rather than
specifying either the date of mailing or date of receipt to
be the tine fromwhich the seven cal endar days begins to
run.

(Bol df aced enphases added.) (Underscored enphasis in origihna

had

of

-)

(Citations omtted.) An order of dismssal was filed on Decenber

17, 1999 by the Ofice of Adm nistrative Hearings, dismssing
Appel l ant’ s request for an adm nistrative hearing to review

Appel | ee’ s deni al of Appellant’s protest.

On Decenber 21, 1999, Appellant filed a notion to set

asi de the dism ssal and requested a new hearing. By letter dated

Decenber 23, 1999, the hearings officer denied this notion on
- 4-
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ground that the Ofice of Adm nistrative Hearings |acked
jurisdiction. On Decenber 23, 1999, Appellant filed an
application for judicial reviewwth this court.> It is

undi sputed that the contract was eventually awarded to RCl

1.

On appeal, Appellant argues that filing with the Ofice
of Administrative Hearings is not a jurisdictional requirenent,
and the mstake in filing it with Appellee did not result in
prejudice to the other party. Secondly, Appellant argues that
the term“issuance[,]” as used in HRS § 103D 712(a), neans that
the statutorily required seven-day period commences upon the date
the decision is received, and not the date of the decision

letter, as ruled by the hearings officer.

[l
Wth respect to Appellant’s first point, it should be
noted that an agency’s jurisdictional power is strictly a
statutory creation and an agency’s authority is limted by the

terms of the governing statute. See (gle County Bd. v. Pollution

Control Bd., 649 N E. 2d 545, 551 (Ill. App. C.), appeal denied,
657 N. E. 2d 625 (Ill. 1995). Consequently, an agency which acts

outside its statutory authority is acting wthout jurisdiction.

5 Under HRS § 103D-712(b), “[r]equests for judicial reviewunder
section 103D 710 shall be filed in the suprene court within ten cal endar days
after the issuance of a witten decision by the hearings officer under section
103D 709.”

-5-



***FOR PUBLICATION***

See id. In gle County Bd., the Illinois appellate court

explained that “jurisdiction” has three aspects in the
adm ni strative | aw cont ext:

(1) personal jurisdiction (i.e., the agency’'s authority over
the parties and intervenors involved in the proceedings);
(2) subject-matter jurisdiction (i.e., the agency’ s power
over the general class of the cases to which the particul ar
case belongs); and (3) an agency’'s scope of authority under
its [enabling] statute.

Id. (citing Bus. & Prof’l People for the Pub. Interest v.

[Ilinois Conmmerce Conmin, 555 N.E.2d 693 (IIl. 1989)). The third

jurisdictional aspect involving statutory authority has been
defined as the ability of the agency to adjudicate and enter a
particul ar order before it. See id.

Appel | ee contends that the third adm nistrative
jurisdictional aspect is not satisfied because the “direct
filing” provision was mandat ory, and, therefore, non-conpliance
precluded the O fice of Adm nistrative Hearings fromacquiring
jurisdiction over the request. But Appellant argues that the
filing requirenent of HRS § 103D-712(a) is sinply directory
because it relates to the proper and orderly conduct of business

rat her than the “substantial rights” of the parties involved. An

agency’s statutory interpretation is reviewed on a de novo basis.

See Keanini v. Akiba, 84 Hawai ‘i 407, 412, 935 P.2d 122, 127

(App.), cert. denied, 85 Hawai‘i 81, 937 P.2d 922 (1997).

| V.

In State v. Sanonte, 83 Hawai‘i 507, 928 P.2d 1 (1996),

this court set forth a detailed analysis as to when statutory
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requi renents are mandatory and when they are nmerely directory.

In Sanbnte, HRS § 612-18(c) (1993) was viol ated because the trial
court did not provide the “nanes of prospective jurors to be
sumoned to sit as a jury[] and the contents of juror
qualification forms[,]” even though the statute explicitly stated
that this information “shall” be provided to the litigants
involved. 1d. at 517-18, 928 P.2d at 11-12 (footnotes omtted).
This court noted that “the use of the word ‘shall’ in the statute
is not dispositive of the issue of whether the statute is
mandatory rather than directory.” |1d. at 518, 928 P.2d at 12

(quoting Jack Endo Elec., Inc. v. Lear Siegler, Inc., 59 Haw.

612, 616, 585 P.2d 1265, 1269 (1978)). |In holding that “shall”
was utilized in a directory fashion, id. at 523, 928 P.2d at 17,

the follow ng test was adopted:

“Where the directions of a statute are given nerely with a
view to the proper and orderly conduct of business, or
relate to sone immuaterial matter, it is generally regarded
as directory.” Miller v. State, 94 kla. Crim 198, 232
P.2d 651, 658 (App. 1951) (citation and quotation nmarks
omtted). Furthernore, “a statute is directory rather than
mandatory if the provisions of the statute do not relate to
the essence of the thing to be done or where no substanti al
ri ghts depend on conmpliance with the particul ar provisions
and no injury can result fromignoring them” Jack Endo
Electric, Inc., 59 Haw. at 617, 585 P.2d at 1269.

Id. at 518, 928 P.2d at 12 (enphases added).® Applying the

6 | observe, noreover, that a “nmandatory” requirement is not
necessarily coincident with a jurisdictional one. |In Matson Navigation Co. V.
Fed. Deposit Ins. Corp., 81 Hawai‘i 270, 916 P.2d 680 (1996), this court held
that “[a] mandatory requirenent . . . is not necessarily ‘jurisdictional.’”

Id. at 276, 916 P.2d at 686. It was concluded that the requirenent to post a
sufficient bond, although “nandatory” under the subject statute, did not
preclude a court’s jurisdiction where the judge erroneously determ ned that a
defective bond was sufficient. 1d. at 277, 916 P.2d at 687
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factors expressed above, | conclude that the filing provision in

HRS § 103D 712(a) is directory, and not mandatory.

V.

As nmentioned, “[w] here the directions of a statute are
given nerely with a view to the proper and orderly conduct of
business . . . , [the statute] is generally regarded as
directory. 7 Sanonte, 83 Hawai‘i at 518, 928 P.2d at 12 (citation
omtted).

Ef fective July 1, 1999, Act 162 anended HRS § 103D 712
and provided that requests for adm nistrative hearings be nade to
the office of admnistrative hearings. Prior to that date, such
requests were to be filed with the head of the purchasi ng agency
or the chief procurenment officer, as Appellant did in the instant
case. See HRS § 103D 712(a) (Supp. 1998).

On its face, HRS § 103D 712 appears to relate to the
orderly conduct of business. |In designating one office for
filing hearing requests, the neasure adopted a uniform and, thus,
orderly procedure for appeal purposes. 1In doing so, the
| egi sl ature advanced the efficiency of the offices involved. It
was declared that “[the] Committee is in support of this neasure
as a neans of pronoting greater efficiency in procurenent
procedures.” Sen. Stand. Com Rep. No. 223, in 1999 Senate
Journal, at 1024. Wiile admittedly brief, the legislative
hi story supports the proposition that the direct filing

requi renent was i ntended to expedite the orderly conduct of

-8-



***FOR PUBLICATION***

busi ness. This history denponstrates that the amendnent was ai ned
at admnistrative efficiency and the orderly conduct of business,
rat her than determ ning the substantive rights of the parties

i nvol ved. Consequently, Appellant’s mstake in filing, while
technically incorrect, did not violate a nandatory requirenent
and, hence, did not affect the jurisdiction of the Ofice of

Admi ni strative Hearings.’

VI .
A
The hearings officer also determ ned that the request
nmust be deni ed under HRS § 103D 712(a) because the request was
not made within seven cal endar days of the date the decision was
signed. It is undisputed that Appellee’ s director signed his
deci si on denying the protest on Novenber 23, 1999, and the
request was received by Appellee ten days |ater, on Decenber 3,
1999. Thus, under the hearings officer’s interpretation, the
time for requesting review had already expired by the tine
Appel | ant received t he deci sion.
On appeal, Appellee takes the position that “issuance”

is the date the decision “was nmade final and signed,” as was

7 | note, conversely, that tine limtations for filing an appeal
have been held to be nandatory and jurisdictional. This court has expressly
stated that “where the |anguage of a statute is plain and unanbi guous that a
specific time provision nust be net, it is mandatory and not nerely
directory.” State v. Hinuro, 70 Haw. 103, 105, 761 P.2d 1148, 1149 (1988).
This stands to reason, as an extension beyond the time to appeal woul d inpact
the substantial rights of a party.

For the reasons stated infra, the filing deadline is not
inplicated in the present appeal.

-9-
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ruled by the hearings officer. 1In the alternative, Appellee
contends that “issuance” was the date it was “mailed” or “at the
| atest” when it was “postmarked.” Thus Appell ee suggests three
different points of tinme as nmeasuring issuance. In its own
recasting of the issue, the mgjority’'s premse is that "issuance”
should refer to the date the decision was nuiled, “as evidenced
by the postmark date.” Majority opinion at 9. An interpretation
of the term “issuance” other than the date of the decision

conflicts with the facts i nasmuch as the hearings officer

specifically eschewed the interpretation of issuance as referring

to “mailing” and expressly construed issuance to nmean the date

t he agency made its decision, i.e., Novenber 23, 1999.8

B.
Initially, it must be noted that Appellee’s view of a
statute such as HRS § 103D 712(a) does not surpass ours in

interpreting legislative intent.® See Ka Paakai O Kaaina v.

Land Use Commin, 94 Hawai‘i 31, 41, 7 P.3d 1068, 1078 (2000)

(“Al though judicial deference to agency expertise is generally

8 The mpjority states that Appell ee has taken the position that the
date of issuance should be construed “as the date of mailing, as evidenced by
the postmarked date.” WMajority opinion at 9. This statenent is msleading.

Appel | ee has taken the position that the date of signature is the date of
i ssuance and al so that issuance “rmust occur either at the tinme of nmailing or

prior to that tine.” See majority opinion at 6 note 2.

® The majority argues the agency’ s position should be given
deferential weight, see majority opinion at 7, but then rejects the agency’'s
view that the decision “was i ssued when it was made fina and signed.” See

majority opinion at 8 (“[Als a matter of law, the date of issuance cannot be
interpreted as neaning the date on which a witten determnation is signed by
the director.”).
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accorded where the interpretation and application of broad or
anbi guous statutory | anguage by an adm nistrative tribunal are
subject to review, this deference is constrai ned by our
obligation to honor the clear neaning of a statute, as reveal ed
by its | anguage, purpose, and history.” (Internal quotation

mar ks, brackets, and citations omtted.)); GATRI v. Blane, 88

Hawai i 108, 114, 926 P.2d 367, 373 (1998) (“[A]n agency[’ s]
conclusion of lawf] . . . is freely reviewable to determne if
the agency’s decision was . . . affected by other error of law”
(I'nternal quotation nmarks and citation onmtted.)).

Nei t her HRS chapter 103D, nor the regul ati ons adopted
under this chapter, Hawai‘ Adm nistrative Rules (HAR) title 3,
subtitle 11, chapter 126, define the term“issuance” as it is
used in HRS § 103D-712(a). |In interpreting the term*“issuance,”
we, of course, cannot “make words nean what we choose to nmake

t hem nean, rather than give themtheir true neaning[.]”

WIllianson v. Hawai ‘i Paroling Auth., 97 Hawai < 183, 196, 35 P. 3d

210, 223 (2001) (Acoba, J., dissenting, joined by Levinson, J.)
(interpreting the neaning of the words “shall,” “m ninum” and
“maxi munf). Thus, “[w hen construing a statute, our forenost
obligation is to ascertain and give effect to the intention of
the legislature, which is to be obtained primarily fromthe

| anguage contained in the statute itself.” Southern Food G oups,

L.P. v. State, 89 Hawai‘i 443, 453, 974 P.2d 1033, 1043 (1999)

(citations omtted). Second, we “nust read statutory |anguage in

-11-
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the context of the entire statute and construe it in a manner

consistent wth its purpose.” 1d.

VI,
In considering the | anguage of the statute, “[w here a
termis not statutorily defined, . . . we may rely upon

‘extrinsic aids’ to determ ne such intent.” Ling v. Yokoyamm, 91

Hawai i 131, 133, 980 P.2d 1005, 1007 (App. 1999) (citations
omtted). Black’s Law Dictionary defines the term*®“issue[,]” in

rel evant part, as follows:

To send forth; to emt; to pronulgate; as, an officer issues
orders, process issues froma court. To put into
circulation; as, the treasury issues notes. To send out, to
send out officially; to deliver, for use, or
authoritatively; to go forth as authoritative or binding.
When used with reference to wits, process, and the like the
termis ordinarily construed as inporting delivery to the
proper person, or the proper officer for service, etc.

Black’s Law Dictionary 830 (6th ed. 1990) (enphasis added). The

term“issue” is the verb of the word “issuance[,]” which is a

noun. See Webster’s Third New Int'|l Dictionary 1201 (1986). A

statute is anbiguous if it is capable of being understood by
reasonably well-inforned people in two or nore different ways.

See Sout hern Foods Group, 89 Hawai ‘i at 453, 974 P.2d at 1043;

see also Gray, 84 Hawai‘ at 148, 931 P.2d at 590 (“When there is

doubt, doubl eness of neaning, or indistinctiveness or uncertainty
of an expression used in a statute, an anbiguity exists.”
(Gtations omtted.)). “lssue” can be construed as neaning “[t]o

send forth; to emt.” Black's Law Dictionary at 830. “Ilssue,”

however, also can nean “delivery to the proper person” in

-12-
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relation “to wits, process, and the like[.]” Black's Law

Dictionary at 830. Because the term “issuance” is subject to

different interpretations, it is anbiguous.?

Quoting HRS § 1-14 (1993), the majority contends that

the term “issuance” nust be construed according to its nost

known and usual signification. Majority opinion at 6. HRS
§ 1-14, however, states, “The words of |aw are generally to be
understood in their nost known and usual signification[.]”
(Enmphasi s added.) Equally clear, it is statutorily mandated that
when “words of |aw are anbi guous[,]” not only nust the

| egi sl ature’s objective be considered, but we are nmandated to

reject a construction which would |ead to an absurdity:

(1) The meani ng of amnbi guous words may be sought by
exani ning the context, with which the anbi guous words,
phrases, and sentences may be conpared, in order to
ascertain their true meaning.

(2) The reason and spirit of the |law, and the cause which
i nduced the legislature to enact it, nmy be consi dered
to discover its true neaning.

(3) Every construction which leads to an absurdity shal
be rejected.

HRS § 1-15 (1993) (enphases added). Inasnmuch as HRS § 103D
712(a) involves notice of a decision affecting the substantive
rights of a party, it is analogous to a wit or process in which
i ssuance denotes “delivery.” This definition of the term

“issuance” is also nore apt for the reasons that follow

10 The majority acknow edges that the termis subject to different
interpretations. See majority opinion at 7 (agreeing that the term“issuance”
i s anbi guous and noting different interpretations).
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VIIT.

This court has said that “[t]he |l egislature is presuned
not to intend an absurd result” and that a “rational, sensible,
and practicable interpretation of a statute is preferred to one

whi ch is unreasonable or inpracticable.” Southern Food G oups,

89 Hawai ‘i at 453-54, 974 P.2d at 1043-44 (citations and brackets
omtted). See also HRS § 1-15(3), supra. An interpretation of
the word “issuance” to refer to the date of the denial letter
could lead to an unreasonabl e, unjust, and absurd result, which

we are mandated to avoid. See HRS § 1-15.

For instance, in the present case, the decision was
signed by Appellee’ s director on Novenber 23, 1999. |If this date
were considered the date of issuance, Appellant would have had to
have filed its appeal by Novenber 30, 1999. See HRS § 103D
712(a) (request nust be “made . . . within seven cal endar days of
the issuance of a witten determnation”). But, Appellant did
not receive the decision until Decenber 2, 1999, neaning that by
the time the decision was obtained, it was already too late for
Appellant to file an appeal. An interpretation of issuance which
| eads to such a result is plainly unjust and | eads to an

absurdity.

The majority refers to the “date of mmiling, as
evi denced by the postmark date.” Majority opinion at 9. But,
the date of mailing may be different fromthe postnarked date
i nasmuch as a letter may be nail ed and postmarked on different
dates. Moreover, a construction of the term “issuance” as

nmeani ng the postmarked date of the decision, could also lead to a

-14-
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simlar unjust result. The envel ope fromthe agency was

post mar ked Novenber 29, 1999, sone six days after it was dated.
It may be inferred that either Appellee delayed nailing the
decision, resulting in the delayed postmark date, or the letter
was detained in the post office before being postmarked. Any
substantial delay by the post office in delivering the decision,
then, would deny a party with a neritorious appeal the

opportunity to adjudicate the claim

Plainly, there is nothing to indicate that the
| egislature intended such a result. Rather, Appellee s action of

sending the decision to Appellant by return receipt requested

plainly denonstrates that recei pt was the pivotal point

triggering the tine limt for requesting a review

Finally, the date of mailing as the reference point of
i ssuance woul d pose simlar problens.!? There is no evidence in

the record at all of when the decision was mail ed. Furt her, as

n The nmajority indicates that an interpretation of “issuance” as the
date of nailing “is in harnony with other provisions of the |egislative
schene[,]” majority opinion at 11, and cites HAR § 3-126-74 (relating to the
i ssuance of a hearing officer’s decision, rather than the director’s
decision). This rule, however, explicitly requires that “a copy of the

hearings officer’s decision. . . be served upon each party by persona
service or by reqgistered or certified mail, return receipt requested.”

(Enphasi s added.). Thus, HAR 8§ 3-126-74, despite other | anguage, appears to
subscribe to the view that receipt of a decision is necessary and nust be
confirnmed. Modreover, as stated infra, “[i]t is axiomatic that an

adm nistrative rule cannot contradict or conflict with the statute it attenpts
to inmplenent.” Agsalud v. Blalack, 67 Haw. 588, 591, 699 P.2d 17, 19 (1985)
(citations omtted). Accordingly, any contrary interpretation of HAR § 3-126-
74 would be rejected in light of the governing statute, HRS § 103D 709.

12 The nmajority suggests that the untineliness of Appellant’s request
is because of the failure to conply with the direct filing provision, rather
than the actual date of mailing. See majority opinion at 12. This concl usion
gl osses over the decision by the hearing’s officer to deny the appeal using
the date of signature as the review time starting point. Mreover, as stated
supra, there is no evidence as to the date of mailing and it is unknown
i nasmuch as it may be different fromthe date of postmark
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previously stated, there is no indication that the postmark date
coincides with the date of mailing. Thus, the postnarked date
does not assure that the decision was mailed by the director on
that date. O course, the date of postmark woul d have no
relationship to the date the protesting party actually received
the decision, thus potentially elimnating an aggrieved party’s
rights to review without tinely notification of the decision.
Hence, any reliance on the “date of mailing[,]” majority opinion

at 12, leads to a further anbiguity.?®

I X.

That issuance neans delivery to the proper person is
confirmed by construing the statute as a whole, in viewof its
pur pose, applying established rules of statutory construction.

See State v. Davis, 63 Haw. 191, 196, 624 P.2d 376, 380 (1981)

(“I't is fundamental in statutory construction that each part or
section of a statute should be construed in connection with every
ot her part or section so as to produce a harnoni ous whole.”

(Citations onmtted.)); In re Tax Appeal of Queen’s Med. Or., 6

Haw. App. 152, 157, 715 P.2d 349, 352 (1985) (“A fundanental rule
of statutory construction is that the statute’s | anguage nust be
read in the context of the entire statute and construed in a

manner consistent with its purpose.” (Cting State v. Saufua, 67

13 As indicated in note 12, contrary to the majority’s assertion that
“the date of mailing . . . creates an easily verifiable way of establishing
the filing deadline[,]” mpjority opinion at 10, there is no verifiable way of
determning the date of nmailing. It is evident, as in this case, that receipt
was pivotal inasmuch as Appel | ee requested acknow edgenment by way of a return

receipt.
-16-
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Haw. 616, 699 P.2d 988 (1985).)). Central to the new procurenent
code was an admi nistrative systemdesigned to preserve the rights

of aggrieved parties and to maintain fairness.

[Tlhis bill provides for |legal and contractual remedies for
parties aggrieved over the solicitation or award of a
contract. Parties are encouraged to settle any disputes

t hrough adm ni strative processes to save tine and expense
for both parties while preserving all rights and mai ntaining
fairness. A party may challenge the solicitation and awards
process, a debarnent or suspension, and a breach of

contract. The hearing officer will have the power to
subpeona wi tnesses, hear testinony, find facts, make
conclusions of law, and issue witten decisions. Any fina
deci sion of the DCCA hearings officer may be appealed in the
Hawai i Suprene Court. For contract disputes, both the
governnental body and the contracting party nay proceed in
circuit court after the Chief Procurenent O ficer renders a
deci si on.

Stand. Com Rep. No. S8-93, in 1993 Senate Journal, at 39-40
(enmphasi s added). \When concerned with the resolution of a
protest such as that brought by Appellant, then, the |egislature
clearly intended to preserve the rights of all parties, as stated
supra, and to establish a fair system See Sen Stand. Com Rep.
No. S8-93, in 1993 Senate Journal, at 39 (stating that the
procurenent code is designed to “[p]Jrovide for [the] fair and
equitable treatnment of all persons dealing with the governnent

procurenent systeni).

This is consistent with the recognition that it is in
the public interest to secure fair treatnment of bidders. See In

re Carl Corp. v. State, 93 Hawai ‘i 155, 172, 997 P.2d 567, 584

(2000) (recognizing the “policy considerations underlying the
code” including “those of providing for fair and equitable
treatment, ensuring accountability, and increasing confidence in

the integrity of the systeni); In re Arakaki v. State, 87 Hawai ‘i
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147, 150, 952 P.2d 1210, 1213 (1998) (instructing a hearing
officer to neet “the |egislative objective of providing for the
‘fair and equitable treatnent of all persons dealing with the

gover nment procurenment system ”); In re Carl Corp. v. State, 85

Hawai ‘i 431, 456, 946 P.2d 1, 26, reconsideration denied (Cct.

20, 1997) (“The purposes of the Procurenent Code are to provide

for the fair and equitable treatnent of all persons involved in

public procurenent . . . and to provide safeguards for

mai ntai ning a procurenment systemof quality and integrity.”

(Quoting Planning & Design Solutions v. City of Santa Fe, 885

P.2d 628, 631 (N.M 1994) (enphasis added).); Federal Elec. Corp

v. Fasi, 56 Haw. 57, 60, 527 P.2d 1284, 1288 (1974) (noting that
“fair conpetition anong the bidders is the prinme object of [the
procurenent code] and anything which tends to inpair this is

illegal” (quoting Lucas v. Anerican-Hawaiian Eng’ g and Constr.

Co., 16 Haw. 80, 90 (1904)); GCkada Trucking Co., 97 Hawai ‘i at

562, 40 P.3d at 964 (citing testinony that the procurenent code
was designed to “treat all bidders fairly and equitably in their
dealings with the government procurenent system and to increase
public confidence in the integrity of the governnment procurenent

systenf (citation omtted)), vacated and remanded on ot her

grounds, 97 Hawai‘i 450, 40 P.3d 73 (2002); cf. Marshall Constr.

Co. v. Bigelow, 29 Haw. 48, 53 (1926) (noting that the public

interest is a factor in accepting bids, and the purpose of
bidding is to “secure fair conpetition and prevent favoritism and

extravagance”); WIlson v. Lord-Young Eng’'g Co., 21 Haw. 87, 97

(1912) (Perry, J., concurring) (explaining that the purpose of
the procurenment code is to “secure to the state the benefit and
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advantage of fair and just conpetition between bidders and at the
sane tine close, as far as possible, every avenue to favoritism
and fraud in its varied fornms”); Lucas, 16 Haw. at 90 ("The
object of all such statutory provisions is to prevent favoritism
corruption, extravagance and inprovidence in the awardi ng of al

public contracts.” (G tation omtted.)).

Thus, the definition of “issuance” in the context of
resolving bid protests that best corresponds with the |egislative
intent of “preserving all rights and maintaining fairness” is
that which refers to delivery of the decision to the bidder.
Stand. Com Rep. No. S8-93, in 1993 Senate Journal, at 39-40.
See, e.qg., HRS § 103D 701(a) (“Any actual or prospective bidder,
of feror, or contractor who is aggrieved in connection with the
solicitation or award of a contract nay protest to the chief
procurenent officer or the head of a purchasing agency.”); HRS
§ 103D 704 (“The procedures and renedies provided for in this
part, and the rules adopted by the policy office, shall be the
excl usive neans avail able for persons aggrieved in connection
with the solicitation or award of a contract, a suspension or
debarnent proceeding, or in connection with a contract

controversy, to resolve their clains or differences.”).

There is no legislative history indicating that the
| egi sl ature exercised a “prerogative” “to decide that the tine
for filing a request for adm nistrative review should begin
runni ng sooner rather than later.” Mjority opinion at 10. As
stated supra, the framework of the procurenment code insofar as it

relates to bid disputes indicates a concern for fairness in the
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treatment of bidders. Certainly, the interest in expediting the

award process as a whole, see In re Carl Corp., 85 Hawai‘ at

456, 946 P.2d at 26, cannot conflict with “preserving all rights
and mai ntaining fairness.” Standing Comm Rep. No. S8-93, in
1993 Senate Journal, at 39. Thus, the tinme for requesting review
should run fromthe time a bidder receives, and, thus, has notice

of the decision. A bidder’'s right to review as prescribed by the

statute would not otherwi se be “preserv[fed].” Under the

majority’s definition of “issuance,” a party’'s right to appeal
could be barred without it ever having received notice of a
decision, a result that is fundanentally unfair and contrary to

the intent of the |egislature.

X.

O her jurisdictions have held that for purposes of
triggering the tine for appeal, the date of “issuance” my be
construed to be the date an aggrieved party receives actual

notice of a decision. See Skelly Gl Co. v. Phillips Petrol eum

Co., 339 U S 667, 676 (1950); Palisades Citizens Ass’'n v. Dist.

of Col unbia Al coholic Beverage Control Bd., 324 A 2d 692, 695

(D.C. 1974) (relying upon Skelly Q1 Co. and hol ding “that

‘“issuance’ requires public know edge of the substance of the

order”); Rayburne v. Queen, 303 P.2d 486, 490 (Wo. 1956)
(“Certainly a party nust receive sonme notice either actual or

constructive if he [or she] is to be bound by [a] decision.”).

14 Appel l ee attenpts to distinguish this line of cases by arguing
that the director’s decision was public inasmuch as it could have been
(continued...)
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In Skelly Gl Co., a contract involving the construction of a

pi peline obligated the petitioners to provide gas unless

“M chi gan- Wsconsin Pipe Line Conpany shall fail to secure .

a certificate of public convenience.” 339 U S at 669. The
contract indicated that in the event of such a contingency, “at
any tinme after Decenber 1, 1946, but before the issuance of such
[a] certificate” the petitioners could term nate the contract.
Id. (enphasis added). On Novenber 30, 1946, the Federal Power
Comm ssion issued a certificate of public convenience, but the
I nformati on was not made public. 1d. On Decenber 2, 1946, the
petitioners gave notice of the term nation of their contracts.
Id. On the sane day, the news of the Comm ssion’s action was
made public. [1d. M chigan-Wsconsin brought suit against the
petitioners alleging that the certificate of public convenience
had been issued prior to the petitioner’s attenpt to term nate
the contract, and sought a declaration that the contract was
still binding. 1d. The district court held that the contract

was still in effect, and the court of appeals affirnmed. [d.

On appeal, the United State Suprene Court construed the
term“issuance” as utilized in the contract, and held that “a
certificate cannot be said to have been issued for purposes of
defining rights and the seeking of reconsideration by an

aggrieved person if its substance is nerely in the bosom of the

14(...continued)
obt ai ned pursuant to HRS § 103D-105. That statute provides that, except for
confidential materials, “governnment records relating to procurenent shall be
avail able to the public as provided in chapter 92F.” But, Appellant could not
have requested the decision under HRS § 103D- 105 unless it had some way of
knowi ng that the decision had been signed. Under Appellee’ s approach,
Appellant’s time to appeal would be triggered without Appellant’s know edge.
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Commission.” |1d. at 676. The Court stated that “[k]now edge of
t he substance nust to sone extent be made manifest.” 1d. As a
result, the Court held that “due adm nistration of justice”
required that the judgnent be vacated and the case remanded to
the court of appeals. 1d. at 678.% |Inasmuch as rights of

appeal are triggered by the date of “issuance,” it woul d appear
that the “due administration of justice[,]” id., requires that a

party nust have received notice of the decision.

Xl .

“Ambiguities in statutory |anguage shoul d not be
resolved so as to inperil a substantial right which has been

granted.” Reconstruction Fin. Goup v. Prudence Sec. Advisory

G oup, 311 U S 579, 582 (1941). As indicated above, “[a]
rational, sensible, and practicable interpretation of a statute
is preferred to one which is unreasonable or inpracticable.”

Sout hern Food Groups, 89 Hawai i at 453-54, 974 P.2d at 1043-44.

Therefore, the term“issuance” under HRS § 103D 712(a) nust be
deened the date of receipt by the petitioning party in order to
effectuate the legislative intent of allow ng an aggrieved party
to appeal an erroneous decision. So neasured, the request for an
appeal was received within the seven cal endar day period. The
deci sion was received by Appellant on Decenber 2, 1999. Seven
days from Decenber 2 woul d have been Decenber 9. The request for

a hearing was hand delivered to Appellee on Decenber 3, 1999.

15 Clearly, if a decision were nerely nmailed, but then not received,
t he deci sion would not be made manifest. Instead, the substance of the
deci si on woul d be known only to the sender
-22.
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This letter, in turn, was transmtted to the O fice of
Adm ni strative Hearings on Decenber 6, and received on
Decenber 8, 1999. Thus, the appeal was received one day earlier

than statutorily required.®

Xl

Accordingly, | would vacate the hearings officer’s
Decenber 17, 1999 order of dism ssal and renmand the case for

further proceedi ngs consistent with this opinion.

16 Appel | ant contends that “[e]ven assuning arguendo that the date of
the postmark is the date of issuance,” the request was tinmely filed on
December 8, 1999, based on HAR § 3-126-49(a), which states:

Unl ess otherwi se provided by statute or rule, in computing
any period of time prescribed or allowed by this chapter,
the day of the act, event, or default after which the
designated period of tinme is to run shall not be included.
The | ast day of the period so conputed shall be included
unless it is a Saturday, Sunday, or legal holiday in the
State, in which event the period runs until the next day
which is neither a Saturday, Sunday, nor a holiday.

I nternedi ate Saturday, Sundays, and holidays shall not be
included in a conputation when the period of tine prescribed
or allowed is seven days or |ess.

(Enphases added.) This rule provision does not apply, however, because the
tinme for conputing the seven-day period is “otherw se provided by” HRS § 103D
712(a) and HAR 8§ 3-126-42, the nore specific and the governing provisions.

See Agsalud v. Blalack, 67 Haw. 588, 591, 699 P.2d 17, 19 (1985) (“It is
axiomatic that an adm nistrative rule cannot contradict or conflict with the
statute it attenpts to inplenment.” (Citations omitted.)); Topliss v. Planning
Commin, 9 Haw. App. 377, 391 n.11, 842 P.2d 648, 657 n.11 (1993)

(“Adm nistrative rules may not enlarge, alter, or restrict the provisions of
the statute being adnministered.” (Citations omtted.)). HRS § 103D 712(a)
states that requests for review “shall be made within seven cal endar days of
the i ssuance of a witten determnation[.]” (Enphasis added.). See also HAR
§ 3-126-42 (stating that an adm nistrative proceedi ng “shall comence by the
filing of a request for hearing with the office of adm nistrative hearings,
departnent of comrerce and consuner affairs within seven cal endar days, in
accordance with section 103D 712" (enphasis added)).




